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LAW OFFICES
BeveriDGE & DiaAMoOND, P.C,
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477 MADISON AVENUE
NEw YoRk, NY 10022-5802

(212) 702-5%5400

T PIER (212) 702-5450
SY GRUZA e

(212) 702°S414
75404 | O@MCIMAIL.COM

June 25, 1998

VIA FAX AND FEDERAL EXPRESS

Mr. Clifford Ng

USEPA, Region II

Air and Waste Management Division
290 Broadway

New York, NY 10007-1866

Re: Proteco
Dear Mr. Ng:

Pursuant to the Closure Plan, Proteco previously excavated approximately 19,000 cubic
yards of material from former hazardous waste Unit No. 9,' which is to be placed within the
approved CAMU Unit after it is constructed. Pending the completion of the CAMU Unit
construction, Proteco temporarily stockpiled that material on a lined and bermed area.

As a result of the recent rainstorms in Puerto Rico, a significant volume of water has run-
off the stockpile of Unit No. 9 material and collected in a lined sump. Proteco sampled and
analyzed that rainwater nm-off. The results of that analysis establish that the run-off water does
not contain any hazardous constituents at detectable concentrations. A copy of the laboratory
analysis is annexed hereto as Exhibit A.

Proteco intends to direct the rainwater run-off through its diversion ditches to its settling
basin as non-hazardous water. The purpose of this letter is to provide EPA with notification of
the intended discharge.

First, the rainwater at issue properly constitutes run-off and not leachate. The Unit No. 9
excavated material already has undergone stabilization treatment and has been placed on the

! Unit No. 9 was an oil lagoon previously used to collect waste oil.

WasHinoTon, DC BawriMORE, MD New Yorx, NY Fomrv Lee. NJ SacrRAmMENTO, CA SanN Francisco. CA
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temporary storage area. Following each rainstorm, there is no evidence of any ponding or
pooling of the rainwater on the excavated material. Rather, the rainwater merely runs off the
stockpiled material and collects in the lined sump area. The absence of hazardous constituents in
the collected rainwater (see Exhibit A) is further evidence that the rainwater is not in contact with
the Unit No. 9 material very long, but instead rolls off quickly.

Pursuant to the applicable regulations, seg 40 CFR § 261.3(c)(2)(i), rainwater run-off can
be a hazardous waste only if it has any of the characteristics of a hazardous waste. Here, the
sampling and analysis establishes that the rainwater run-off does not have any of the
charactenistics of a hazardous waste. Accordingly, Proteco should be able to discharge the
rainwater run-off as non-hazardous water.

Second, even if EPA deems the collected rainwater to be leachate, and not run-off,
Proteco should still be able to discharge the collected rainwater as non-hazardous water. As set
forth in Proteco’s prior Closure Plan submissions, the primary waste disposed of in Unit 9 had a
waste code designation of D-001, i.e., it was a characteristic hazardous waste. Although wastes
with other waste codes may also have been disposed of in Unit No. 9, such specific additional
disposal could not be confirmed. See Exhibit B.> Thus, the material excavated from Unit No. 9
is characteristic hazardous waste, but not a listed hazardous waste. See 53 Fed. Reg. 31138,
31149 (Angust 17, 1988) (EPA responding to comments concerning fact that facilities which did
not maintain complete and accurate records concerning what wastes were accepted in the past for
disposal will be able to avoid treating the disposed material as a listed hazardous waste and will
be able to treat it as characteristic hazardous waste).

Therefore, even if EPA deems the collected rainwater to be leachate, it would be a
hazardous waste only if it had any of the characteristics of a hazardous waste. See 40 CFR
§ 261.3(d)(1). As established by the laboratory analysis annexed hereto, the collected rainwater
is not a characteristic hazardous waste. Therefore, Proteco should be able to discharge the
collected rainwater as non-hazardous water.

Finally, even if EPA deems the collected rainwater to be leachate, and not run-ofYf, and
further deems the excavated material from Unit No. 9 to contain listed hazardous waste, Proteco

2 Exhibit B, which is page 1-4 from Proteco’s Closure Plan, appears to contain

typographical errors. Listed waste codes D106 and D108 might have been intended to be D016
and D018, respectively. It appears that listed waste codes F154 through F239 probably should
have been listed as U154, U188, U196, etc. In any event, half of those waste codes designate
characteristic hazardous wastes, and not listed hazardous wastes.
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still should be able to discharge the water as non-hazardous environmental media.
Environmental media that contain listed hazardous wastes must be managed as hazardous waste
only if and/or only as long as they contain listed hazardous waste(s).” Environmental media
which are determined not to contain any listed hazardous waste are just media, and are not
subject to any RCRA Subtitle C requirements, including the Land Disposal Restrictions
(“LDRs”). Segn. 3.

Here, the relevant sampling and analysis establishes that the collected rainwater does not
contain any listed hazardous waste. Therefore, pursuant to the “contained-in” concept, the
rainwater is just environmental media and is not subject to any RCRA Subtitle C requirements.

Proteco needs to discharge the rainwater run-off without delay. Proteco requests that if
EPA has any objection to the intended discharge, it notify the undersigned as soon as possible.

Thank you for your prompt attention and cooperation.

Sincerely,
y ;

SG:Ib
Enclosure

ocs Dr. Jorge Femandez
Mr. Steve Young
Stephen L. Gordon, Esq.

N:\CLNOO\B7\O309\LTR\0309SG.078

3 See June 19, 1989 letter from Jonathan Cannon, Acting Assistant Administrator of EPA’s
Office of Solid Waste and Emergency Response to Thomas Jorling, Commissioner of the New
York Department of Environmental Conservation, quoted in September 15, 1995 letter from
Michael Shapiro, Director, EPA’s Office of Solid Waste to Peter C. Wright, Monsanto
Company.
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LAN BFVIROMMERTAL CARIDS Oxder i 90-06-601

1225 Ponce De ie6n Ave. Date: 06/19/99 11:47

Caso Bldg. Suite 603 Work ID: Deionized Xater - Grab
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. oxdex § 98-06-602 Tage 2

06/19/99 11147 —ee DS L REEULLS DX SANPLE

Ssaple: 012 ZTxip Blank Collected:r 06/135/98
Jad: 01-16€ Deiaonixzed Water - Oxrad

Iesl Degcription £ 1R Li=ig niks Amalvzed By

TP
TCLP EXTRACTION -
Zero Bendspace Bxtraction oa 06/1€/98 EC
CLP VOLATILES
Denzaena <0.10 0.50 wy/L ©06/17/98 XP
Carbon Tetrachloride <0.20 0.50 eg/L 06/17/9 X
Chlorobeatene <0.20 100 wg/l, 0©06/27/98 XP
hloroform <0.20 6.0 wg/L ©06/17/98 X2
1.&-Dichlorobearene <0.30 7.8 ®g/L 06/17/98 »XP
1,2-Dichloroethane <0.10 0.50 /L 06/17/98 X
1.1-Dichlozroethens <0.10 0.70 wy/L 06/17/98 FKP
Tetrachlorocthane e <0.10 0.7 ag/L 06/17/90 P
richloroethens \ <0.10 0.50 e/l 06/17/98 NP
Viny)l hleride <0.320 0.30 wg/L 06/17/98 NP
Methyl Erhyl Ketone Q.0 200 wg/L 06/17/98 X?

@ m FIVIROMEINTAL CUALITY LABURATONIES, BIC. AL
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IAR ENVIROIMENTAL CARIBE
1325 Ponce De Lobn Ave.
Casc Bldg. Suite €03
Santurce, 2.R. 00907
Aztn: MRS. JURI KEYSER
Invoice Mumber:

D§ & 97-14502
Saaple collected by Client
Limit o Detectiom Limie

order ¢: 98-06-600

Dete: 06/19/98 11:47

Mork ID: Surface/Streamnter - Grabd
Date Received: 06/125/98

Date Coupleted: 06/19/90

Client Code: 513_02_

Fecility: Proteco Landfill

Sample Sample
Porbex . DPescriotion
-2 | Dait 9

@ ﬁ IDPVIRONMENT AL CUALITY LABORATOREY, I9C,
e 9.0, POX 11459, Som JIAN, P D, U1 PIEEY - 7®ML: TN 73320 - '“mm‘
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1Y ZXVIROWEGNIAL CARIBE Ozdar §: 98-06-599

1225 Ponce De ledn Ave. Date: 06/29/98 11:47

Caso Bldg. Suite 60) work ID: Sur{sce/Stresswater - GCrab
Santurce. P-R. 00907 Date Raceived: 06/1S/98

Atta: MRS. JORI XEYSIR Date Completed: 06/19/98

Invoice Mumber: Client Code: 313_03

D6 § 97-343%03
Sample collected by Client
Lémit » Maxisum Conteminant level

Yacility: Proteco Landfill

Sample Ssmple

o taic 9

..\‘ [
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* Oxrder O 98-06-599
06/29/90 11:47

Sample: OLA tmit 9
Jabe

Iwst Dascription

TR

TCLP EXTRACTION
Zexo Beedspece Uxt.
Semi-Vol & Metals Bxt.

TP KRETALS
Total Azsenic
Total Barium
Total Cadmium
Total Charomium
Total lLead
Tosal Mercwry
Total Selenium
Yozal Silver

TCLP VOLATILES

Benzene

Cardou Tezzrachlorida
Chlorobenzena
Qilozxvfozm

1, 8-Dicxlorobanzene
1.2-Dichloroethane
1.1-Dichloxoethens
Tetrachloxoethene
Trichlorcethene
Vinyl Chloride
NKethyl Bthyl Ketooe

TP S -VIATILES

Pyriding
Nitrobeagene
2.4-Dinitrotoluene
Bexachlozrodbenzene
HEexachlozro-1.3-Butadiens
Hexachloroethane
Pentachlozopbencl
2,4,S-Trichlorophenol
2.4, 6-Txichlorophenol
o-Cresol -~ Note 91

o, p-Cresol - Kote 02
Extraction Date

TP PRSTICIDES

Chlardane

R

——IRST ARSI PSR

Covllectad: 06/15/98

01-1¢E Surface/stxeamsmater - Grad

amit  ldais

<0.001 5.0
<0.1 100
<0.002 1.0
<0.002 $.0
<0.008 s.0
<0.002 0.20
<0.001 1.0
<0.001 g.0
<0.30 0.50
<0.10 0.50
<0.10 100
<0,20 6.0
<0.10 7.8
<0.10 0.50
<0.10 0.70
. 40.10 0.70
<0.10 0.50
<0.10 0.20
.0 200
«$.0 5.0
<0.2 2.0
<0.1 0.13
<0.001 0.2
<0.03 0.50
¢0.02 3.0
.90 100
<l.0 400
<3.0 2.0
<3.0 300
1.0 200
<0.003 0.030

IAIRCIIENTAL QUALITY LABORATONIES, eC.

gaemm . P.O.9OX Ml SANJVAN. P R, 001648 - YEL: 167} TIL-3X0) - CAX PUT) TRAINID

wo/L
=g/L
w5/l

ug/L
wg/L
wg/i
og/L
og/L

wy/%

g /L

Pege 2

Analvzed By
06/16¢/98 BT
06/26/9%8 JrpD
e6/17/98 JT
06/18/98 IJ
06/38/98 JT
06/17/98 IAG
06/27/98 J¢C
06/12/98 IJ
06/17/%8 JcC
06/17/98 G
0€/17/98 X¥P
06/27/98 XP
06/127/58 XP
06/17/958 ¥P
06/17/98 XP
06/17/98 M2
06/17/98 Xp
06/17/98 ¥p
06/12/98
0¢/17/98 XP
06/27/98 Xp
06/17/98 ©D
06/17/9%% C»
0€/17/9%9 ©D
06/172/%8 ©»
06/172/98 O
06/17/9%8
06/127/98 ©D
06/17/98 ©
06/17/98 ©D
06/17/98 ©
06/17/%8 ©»
06/17/9%8 pBC
06/17/98 I1IPm
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naturally occurring in the area soil at the levels detected.

o On 5/21/96 and 7/16/96 a PRDA Inspector felt drift from pesticide/ fertilizer
applications at Tropical Fruits.

3

o The medical records obtained by PRDA do not clearly identify the diagnosis of
pesticide poisoning/ exposure.

o PRDA has issued a letter and Administrative Order to Tropical  Fruits for violations
of misuse, storage, disposal, and distance of application from residences.

o Tropical Fruits is not in compliance with the terms of the letter and
Administrative Order.

o Since Tropical Fruits did not comply with the requirements identified in the
Administrative Order a Temporary Restraining  Order was issued. The Order expired
on 7/9/96. PRDA is seeking a permanent injunction.

o On 7/23/96 a letter from Jeanne Fox to PRDA, Secreta'ry‘of n Agriculture. EPA
will take action if the situation is not resolved within the next month.

o On 8/23/96 EPA issued a warning letter for the WPS violations.
o As of 9/12/96 the PRDOJ did not know the status of the motion  for permanent

injunction that was filed with the Court on 8/27/96. No information can be’
provided by the Courts because of closure due to Hurricane Hortense.
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information can be obtained as the
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Courts are closed due to Hurricane Hortense.

o FIFRA requires that a warning letter be sent to farmers for the first violation prior

to the assessment of any civil

penalty. EPA issued a warning letter to Tropical

Fruits for violation of the Worker Protection Standard requirements on 8/23/96.

o CID/ US Attorney opened a formal investigation on 8/7/96.

IV. Investigation of Health Concerns

o PRDA interviewed residents of Punta Ventana on 2/15/96, 2/16/96 and
3/26/96 and obtained affidavits which allege exposure to pesticide drift and

health problems.

o PRDA obtained the medical records the medical records do not conclusively
identify pesticide poisoning. The diagnosis are  primarily allergic reactions, viral

syndrome, asthma, pneumonia,

respiratory difficulty and gastroenteritis. Many of the

records identify a treatment plan including antibiotics and benadryl.  According to
a telephone conversation with Dr. Sheldon Wagner of  the Medical Hotline pesticide

poisoning symptoms would no be
themselves prove exposure to

V. Other Activities

affected by antibiotics. The symptoms do not of
pesticides.

o On 5/14/96 PRDA Undersecretary of Agriculture met with, some " residents of

Punta Ventana.

o A meeting was held between the Secretary of Agriculture and the residents of

Punta Ventana on 6/27/96.

o Fred Kozak, Luis Santos and PRDA met with the community of Punta Ventana on

7/18/96.

o Jeanne Fox met with the leaders of Punta Ventana on 8/13/96
o On 7/23/96 Jeanne Fox sent a letter to PRDA Secretary of Agriculture

identifying that, EPA W|Il take actio
month.

Kzozernbax
VI. Summary

n if the situation is not resolved within the next
~1/6m 00T 8% TOSAID [WiOLl IO TBASY
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o PRDA has addressed our 5 page inspection guidance. Approxihatdfp1 7020
samples were collected. Sample analysis detected residues of Copper, Malathion
and Supracide. The Copper residues are not significant because Copper is
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125 Waste Unit S
Waste Unit § was used to bury drums containing various waste stremns. The quantity of
drums, the vohime of waste, and the waste code designations for the matetial contained in

the burial pit is unicwwn at this ime.

126 Waste Unit 7

Waste Unit 7 was used as a neutralization impoundment. Records indicate that the pit
received characteristic corrosive wastes and no Usted wastes. The latest sampling activities
at the site indicate that the contents of the unit do not exhibit the characteristic of
comrostvity. It is estimated that 2700 cubk yards of waste will be removed, treated, and
closed as part of the CAMU.

127 Waste Unit 9

Waste Unit 9 was an oil lagoon used to collect waste oll. The waste believed to be
contained in the unit was approximately 477,700 gallons of water and approximately
300,000 gallons of shudge. During the fall of 1994, so0ll was added and mixed with the
Biquid in the lagoon to produce a solid matrix. The substance was then covered with clean
soil to the grades of the surrounding area. The primary waste is believed to be waste code
designation D-001, dut D002, D-005, D-007, D-008, D-009, D-010, D-013, D-106, D-108,
F001, R002, F-154, F-188, 1596, 210, F220, F-226, 7230, and F-239 are may also be
present. It is estitated that 5300 cubic yards of waste will be treated and closed as part of
the CAMU cell

1.2.8 Waste Unit 10
Waste Unit 10 is one of three tmmobilization fadilities which s belleved to contain
approximately 950 cubic yards of waste. The constituents are not inown.

129 Waste Unit 11

Waste Unit 11 is the second of three imanobilization facilities that is being closed at the site.
The unit is believed to contain approximately 5,800 cubic yards of waste consisting of the
following waste code designations; D-001, D002, D-008, D-009, D-013, F-002, F-009, U-
044, U-138, U-140, U-144, U-154, U-156, U-188, U-201, U-210, U-226, and U-239.

1.2.10 Waste Unit 12
Waste Unit 12 was used as a land trestment ares and contains approximately 17,800 cubic
yards of waste that is designated with the waste codes of D002, D-013, and, F-003.
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